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To THE HONORABLE jUSTICES OF THE SUPREME COURT 
OF APPEALS OF VIRGINIA: 
Petitioner Lucille P. Johnston, Executrix of the 
Estate of C. M. Broun, who was the plaintiff in error 
in the above styled case, which was submitted at 
Wytheville and decided at Richmond, Virginia, on 
October 7th, 1938, respectfully represents that since 
this case was argued her decedent, C. M. Broun, has 
departed this life and she is the duly qualified repre-
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sentative of his Estate, and prays that this case be re-
vived and proceed henceforth in her name as plaintiff 
in error i She further re~;pectf~lly represents that she 
is aggrieved by the judgm:ent and decision ·rendered by 
this Honorable Court on. the above mentioned date, 
wherein the judgment pf the Court of Law and 
Chancery for the City of Roanoke was affirmed by an 
equally divided Court. 1~his petitipner prays that she 
may be granted a re-hearing of said case for the fol-
lowing reasons : 
PRELIMINA~!Y STATEMENT 
Petitioner's decedent purchased in the year 1927 
real estate in the City of Roanoke at a Trustee's fore-
closure sale and paid to the Trustee the entire purchase 
money in cash sufficient to pay all costs of sale, taxes 
and all liens on the property. The purchaser relied 
upon the Trustee to pay all taxes. The Trustee failed 
to pay the taxes for several years on said property and 
thereafter in the year 1936, the City of Roanoke com-
pelled petitioner's decedent to pay said taxes, he doing 
so und.er duress and with protest. Thereafter action 
was brought to recover from the City of Roanoke the 
taxes so paid. 
IMPORTANCE OF THIS DECISibN 
. The undisputed facts of this case presented squa~ely 
to this Court the question. of the right of a purchaser 
at a Trustee's sale to rely upon the plain and unani• 
big.uous provisions of Section 5167 of the Code of Vir-
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·ginia, sub-section 12 thereof providing "The Trustee 
shall receive and receipt for the proceeds of sale, no 
purchaser being reguired to see to the agplication of 
the proceed§." etc. The decision of the case is of gres;:t 
importance to purchasers at a Trustee's sale, and is 
hence of great importance to the people of Virginia, 
especially at this time following the recent financial 
depression, which has brought about a great number 
of such foreclosure sales. 
The above quoted provision of Section 5167 in ex-
press terms relieves the purchaser from seeing to the 
application of the purchase money, and since the de-
cision of this case was affirmed by a divided court, 
without any expression from the Court of last resort 
in Virginia, purchasers at such sales do not know 
whether they can rely upon the terms of the Statute, 
or whether it now becomes incumbent upon them to 
see to the application of the purchase money being col-
lected from them by the Trustee. 
In this state of affairs such purchasers are un_able to 
determine whether they are relieved from seeing to the 
application of all of the purchase money or only that 
portion thereof which should be applied to the pay-
ment of taxes. The effect of the decision of the Trial 
Court was to completely disregard and hold for naught 
the above quoted portion of Section 5167. If this por-
tion is held to be inoperative, does a purchaser know 
whether any other portion of the Statute is to be ef-
fective? Or to state it differently, since the effect of 
the decision is to make inoperative that portion of the 
Statute which was intended to relieve the purchaser 
from seeing to the application of so much of the pur-
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cha~e price as is necessary to pay taxes, then would he 
~ot be required to see to the strict application of all 
of the purchase money? 
The effect of the kno~rledge of th~ ... 9ecision in this 
case will be to destroy public confidence in Trustee's 
sales. It is submitted thait a situation is thus created 
which tends to confusion and uncertainty to such an 
extent that there should be a re-hearing of this case 
and in the interest of clarity and public understanding 
the Statute should be construed and the law stated by 
the Court of last resort of this Commonwealth. 
In the present state of the lack of interpretation of 
Section 5167, purchasers at Trustee's sales are put in 
a dilemma. They are confronted with questions as 
follows: ( 1) Shall he pay the entire purchase price 
to the Trustee or shall he pay the amount of the taxes 
to the local Treasurer? (2) If he refuses to pay the 
amount of the taxes to the Trustee can he legally de-
mand a deed of conveyance? ( 3) If he pays the en-
tire purchase price to the Trustee he has no assurance 
that the taxes will be paid and he may have to pay them 
again. 
We respectfully call this Court's attention that it is 
the declared policy of the law of this State to relieve 
purchasers at judicial sale:s from looking to the appli-
cation of the purchase price. This is disclosed by the 
authorities set out on Pages 6 and 7 of the petition for 
a writ of error in this case::, to which we again respect-
fully refer this Court. 
The Court's attention is further called to the fact 
that in addition to relieving the purchasers at a Trus~ 
tee's sale from seeing to the application of the pur-
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chase money, Section 5167 requires the Trustee to dis-
charge all taxes and that under the law of the Common-
wealth the Legislature has the sole power of determin-
ing how taxes shall be collected and paid. The Legis-
lature in its discretion has the right to vest in Trustees 
the duty and function of collecting taxes in case of 
.foreclosure sales. See Article 13, Section 168 of the 
Constitution and the decision of this Court in Drewry 
vs. Baugh & Sons, 150 Va., 394; 143 S. E. 713. See 
also discussion of this question, Pages 5 and 6 of the 
petition for a writ of error in this case. 
In conclusion it is respectfully submitted that in 
addition to the reasons hereinabove set out the effect 
of the decision in this case is to read into the Statute 
an exception to the effect that the purchaser from a 
Trustee shall not be required to see to the application 
of the purchase price, except in the case of taxes. It is 
clear that the Statute contains no such language and 
shows no such intention. 
PRAYER 
For the reason hereinabove stated petitioner prays 
that she may be granted a re-hearing of the decision 
and judgment in this case. 
R. R. RusH, 
LUCILLE P. jOHNSTON, 
Executrix of the Estate of 
C. M. Broun, deceased. 
By Counsel. 
HARVEY B. APPERSON, 
Counsel jo1· Petitioner. 
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